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- An examination of the provisions r lating to the whole C da, 
will sustain all chat has been said about it in respect to th: 


courion jaw, LE is (khue enacted, that, vin nder thet the 
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cyt na or Peal law in force in this State, may he compis"e 

within itself, and that no system of foreign laws, written OL 
เชา พะ เอ อ may he appealed to, it is declared that no pann 
แง บ 1 be punished for any act or omission, as a Penal oir, 
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nov leng, then, that the whole lst of อ ระ ร เว ท DAT OTe ล ่ น 
บ จ ย น ont, ani that that law n> longer jañums us what ied- 
Suns, clonies, and misdameanorsare If either ห ล ลบ ไป be @ Be 
ruttd, we'aie not permitted tò resort onain to the Hens of 
ภา 10 ห ร ท ุ ง liw to determine the โธ (ไว้ ง 218 of the ง 
จ ง แบ โป ้ ย Cre degre: uf aggravati o: อ ร ร ง ท มา เนื้อ ง whica the 
อ ก ร แท ศร เฉ 124 ก ร iis ecummissien attached tu it, but we 2 ก 1 จ ร 
omine the investigvdan to the nucow anl cheerless 
nukeel out hy the Cnle Traly, before us is mrueasun 
waal an ooven of darkness, while behmd us is the full บ ne 
บ ่ กา ชา ณ ห Hh’, Detit not he said thitthis Pea runstakenvie a 
at the provision quoted, ส ร อ onze be had to the sollowing 
zarmen to prove the mistak + When the definition of an 
vieae is wterely defes ire, the rules of the cvmmon law shul 
dep amd be resorted to for the purpuse of viding in the in- 
taneation of such Penal enactment.” Tt eannot be lished 
Gaus tais provision was imtended to authorize a resurt to tno 
rules of judicial construccioa or iaterpietation, as found $ 
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tes Code and every other law upon the subiect of crime 
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evident object ef this provision, was to relieve the enactment, 
(ก the Coto fron: the tests of Judicial constructions, and syi- 
i. 5 them to the uneertain, and wnauiloritative rules of intor 
pe Ction แอ language afforded by mere scholastic learnin,- 
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mit mak ont the offence, without the aid of the comme: 
las, and the only remaining office allowed itis that ofa commou 
dictionary. 

Tne Code provides that “no person shall be convicted of 
a. offence before he was of the age of nine years.” The 
canon law rule is, that all persons under the age of seven 
jects, Shall be conclusively presumed incapable to commit a 
uiae This presumption by the Code is extended to the age 
of nine years. There are but few attentive observers of 
tuz developement of a sense of right and wrong in minors 
who will not condemn the rule of the Code, and approve that 
ci the common law, The consideration of this subject is not 
Yalaportant, for upon it, as on all others, a general rule must 
le adopted ; such being the fact, the question is as to the age 
ei which minois may have a sufficient knowledge of the moral 
ywlity of their actions te make them responsible for their 
nets, Will any man, however limited his experience or 0 ไว ล 01 - 
vom may be, assume that in this enlightened country of 
Binles, Sabbath Schools, Churches, and other means of in- 
st ction, the majority of youths do not know at seven years 
wi ave, that it is wrong to steal, swear falsely, commit mur- 
ki, or any other offence whichis wrongin itself? Such a 
p position is not sustained by truth, and it involves a con- 
ton against the moral condition of the country, which I 
wi not make. Ef they, at seven years of age, have a knowl- 
ย 0 of right and wrong, why should they not be held amen- 
wie to the law, and responsible for its violation? Let it he 
iembered that the character and extent of the penalty, and 
iè mode of its infliction, is altogether a diffaent question, 
แน น์ has nuthing whatever to do with the general rule unde 
“nsileration, The question before us now, is, whether a mino 
skall, under any circumstances, be punished by law for any 
& which he may commit at seven years of age, and not 
tte mode or nature of the punishment. If a minor seveu 
Yeux of age, should be ignorant of the moral quality of his 
actions, he is amply protected hy the rule of the common law, 
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which requires the prosecution in the case of minors unde 
Fourteen, to show by proof, sufficient knowledge to understan} 
the moral qualities of theiractions. Without this knowles, 
the criminal intention necessary, with a few exceptions, to tie 
comm ssfon of any offence of the class before specified, cans 4 
exist, Knowledge must precede intention. The Jaw shoq 
fix the period of possible guilt at seven, and not nine vers, 
At that age, minors may know what is right and why 
wrong 


The Code contains the extraordinary provision that ” 
married woman who commits an offence by the ae or 
pursnasion of her husband, * * = 6 may be impris acl 
for life, or a term of years, according to the nature and a ร 
of the crime,’ &., * * * * + At the common is 
when a woman did an unlawful act unde: such influence, shs 
was regarded as the im ocent Instrument of the ก ก al 
he was made to suffer the penalty of the law. This rule ii 
received the sanction of time, and the approval of enlighter ง 
experience, butit is no longer the law. Woman, possessed es 
we know her to be, of a ก trusting natwe, and of 4 
mind which, from its constitutional organizati, on, makes £ 
husbang’s will the guile of her actions, is made subject ¢ 

- prosecution and punishment for an act done by his commu, 
ห persuasion. The penalty of every offence should be b- 
ficted on the person who caused it to be committed, iat 
than on the instrum:nt employed. The wife acting in obzi- 
ence to the command or pursuesion of the husband, can | 
he regarded as a mere instrument. This enactment is ay: 
wale only to cases in which his will overcomes hers, 2 
prompts the commission of the offence. Upon what prinsi 8 
then, ought she to be punished? The relation of hush: d 
and wife inspires so much confidence, and affords so many ก 
portunities for one to influence the mind and feelings of theuth 1 
that itis natural that the one possessed of the stronger wii 
should have power to frame the mind of the other to exea’ 
his designs Esp ecially when that mind is influenced et! 
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nately by command and persuasion—by authoiity and affection. 
To her praise, be it said, that woman can be a marryr to her 
piniples, even when the attempt is made by a husband to 
hive her from them; but wh.n by such force her sens + of 
ight is overcome, and she is constrained to do an unlawful 
act, his heart is the scat of guilty intention, and her hand the 
nere agent of that intention. He is the felon, and‘she the 
dupe of his depaved nature. There can be no doubt that 
the well directed command or persuasion of the husband, has 
ก จ much power to control the actions of his wife as the threats 
of one man of great personal injury to enother would have to 
control his actions, In the latter case, the actor is not Ll 
to punishment, because his act was not prompted by his own 
will, and for this, he is excused In the former case, the woo 
man’s act was not prompted by her will, and for this she cueht 
to be excused, In both instances, the one who constiained 
the act to be don>, should suffer the penalty afftxed to it. 

The Jaw on the subject under consideration, should rest on 
this principle—t the wife should commit an unlawful ect un- 
iler the influence of the husband’s will, enforced upon ner by 
lus command or persuasion, he should be regarded as the of 
fender and made to suffer the penalty of the offence; bu if 
her own will prompted the commission of the act, she oncht 
ty be convicted and punished for theerime In this view of 
the subject, it should be left to the jury as a question of fact 
for them to decide, whether the offence chuged, was voluta- 
vily committed by the wife, or by the command 01 persuasion 
of the husband; and convict, or acquit her acemding ร ว tae 
decision of the question ; but ineither event, the Code subi cts 
her ty the penalty affixed to the offence. 

It is enacted that ‘no act dune in a state of insanity อ า ท be 
punished as an offence.” This, as a general rule, is not only 
ihumine but it announces a principle of every system of erimi- 
nal jurisprudence known to civilized nations. There is, how- 
eyer, an exception not recognized by the Code, which saould 
have boen save. The exception is this, (end it exists in the 
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canm law) insanity which results from drunkenness, and 
e aunws only during the existing fit of intoxication, howeve; 
ย w.trodline and protracted it may be, should not determine tha 
abstract question of gmilt or innécence in a prosecution for an 
เง ก ง 6 caamnitted whiie insane from this cause. The unforts. 
nate victhn of such a habit, should perhaps be allowed t shor 
Ho dinhivaness m mitigation, bat not to reduce the made uf 
tudo, Among the many reasons which might be ured 
r+ suppert the position, a sufficient one is this, that that state 
er mind which leads to the commission of the offence, is the 
ขวบ ไร and unjustifiable act of the offender. No man has the 
aht to prepare his mind by drunkenness for crine, any moe 
vm by madness, or training his heart to special or universal 
muie. The man wha, from voluntary intoxication, becomes 
insane! knvwing that such will be the result, commits, beside 
ty: destructive effects upon himself, the outrage upon roeciety 
e? idm who turns dose in our midst the untamed lion or tiga, 
a cischareos a loaded gum ina publie assemblage, - Neithe 
kows, or anticipates the result, or cares for the consequence. 

A nain it is provided that, “when it shall appear thet a mi- 
nor was aided, or instigated in the commission of an offence, 


a 
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be 


by a relotion in the aseendins line, or by his guanlian, orar 


“ayprentiv? under ago, by his master, or a wife by, her busbanl. 
of slave by a white person, such relation, guardian, master, 
invsVand, or white person, Shall, at the discretion of the jwy. 
i: 0 initel cases, be punished by death,” The objection to ths 
eieimess is the diseretion extended to the jury, Undoubi- 
a ไว in such cases, the abler or instigator ought to be regarded 
us g principal offender and punished accordingly. Such 
vo Gur fumer law, and its modification is an abandonment 
cf well founded prineiple. Who, after justifying the penalty 
ef death, in a case of murder, will say that the relation whe 
wis or instigates a minor—the guardian who aids or instigates 
Ris ward—the master who aids or instigates his slave—the 
muster who aids or instigates his apprentice, and the husband 
who aids or instigates his wife to commit murder, should no: 
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offer death without any disaetion being left tu fie jury as to 
the pemlty to be indicted > It must be evident, Ng in a 
exh eases, the design or intention that the offence should be, 
committed, would have its orsin in the mind of the person 
elding or instigating ir, and In a great majority of the insten- 
ss where it did not, he would have the power to prevent it. 
Pho cafer rule ig to make death, in such cases, the absolute 
penalty, leaving the jury no discretion. 


ARTICLE 64, Parr IL, Tires IL, provides that “when the 
ท ก ง ไธ ร í affixed tə the commission of any offence is deprivation 
of political rights, such vizhis aie imten ded to include the right 
nt hol lin 5 office, of seiving on juries, and of suffrage, and itis 
discretion wy With the ju: y, whenever such puuishment is an- 
nexed to an offence, to deprive the defendant of one, or both 
at thane rights, or to suspend ihe exercise of one or both for a 
Ibaited uue” Lat us panse hae and consider the effect of 
Co provision, In cares of felony, regardless of the magnitude 
of the ofenze, Hits penalty is not death, it is discretionary 

with the fury to decile whether the cenvict t, afte: serving his 
ipae in the peniteaUary, may hold office, vote or serve on ju- 
us, Where ix the citizen whose heart contains one ounce of 
baer for tne country, or its moral condition, that would tol- 

te a Fury of felons or ไว ว willing to T the ballot Dox, or 
any aiee of the State op n ty them Stange if w onld 1 be 
fra man, who on ส อ อ ง น แตะ of great cri me, would be disquali- 
Tt to vote and yet permitted to bold any office in the State 
0. Tota the same cans? debarved from either, and yet allo ved 
to sit ag a juror tu hear and devide causes of the first magni- 
tude to the State and the citizen, or to pass upon the guilt or 
raene af a man charged with “the offence, for shila him- 
sit hal been incarcerated in the penitentiery. Every just 
mind recoils from the pionosition 2s soon as it is swomitied ; 
hat sucu may be the result of the enactment under considera- 
tm For the j jury empannelled to tiy a case of felony, may 
say in a verdiet of guilty, that fhe defendant, after his .erm 
| ofi impYisonment expiies, may be allowed t. vote, hold ciee, 
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or serre as @jmor, or the jniy may preserve to him all of thes 
rio ils, or suspend all os any one of them for a given time — 


5? nall it be said the: tho penitentiary is a suitable place toin- 
* dostrinate a mn in the duties of a voter, an officer, or a Quer 
and if not, way tiis enactment of the Code? The law autho. 
izing a pwticuiar act w be done, necessarily assunigs that cir- 
civnstances Livy so combing, as to render the authorized se 
plop r, and thus the law enearaces the aét to be donc Tn 
other words the law authorizing juries to preserve the poit- 

eal rights of felons, isa declaration ths felons may and ounit 

somet mes tə b2 pamitt ed to compose the jiwies of ue ie cgun- 
try, fil oMces anl aid in the clection of the officers of tx 
State. oe 


This p-ovision is wrong. moreover, boc wise ib makas ta 
equity of the ac Yninistrario of the criminal law d m a 
the cap.ice of Juries, For insta at, ร พ) pe-sons may BO 
the syne offence, under the samecizenmatances, Oneof then 
my Da put upon his trial Cae a cnivicted, anl mrieb 
for iż all of his political rights; ta-mornnv, the othermw ie 
put on trial and eanvicted, “pat by the venlicé protected in wl 
of his political nights Basely the law under which such in 
guatity of punistenent couli tek> nlace, must be wrons L* 


juries have powes to decide tha question of guilt or ไร ง เ ว า จ ห กา, 


ail th: law wis, the penalir, and then public justice can’e 
ejuillyadmin’siersd, Thoosknawledged inteity, ad kno 
ion actiality of Juss, cannot bo ห ย ไร้ on for ah equa’ encore 
mnt of the law, for the opinion of diferent in hvidu ls, yor 
ed upon the sune sfe‘e of fae ts, ow often as different as fie 
cLeaustances that โฆ ย ต ง ก ง ย น the formativn of their charadiet 
as iy showa by the diversity of views อ เศ า ษ the people abot 
law, relizion. and government. I do not say that ด แอ ร ง ไล 
ca of mitigation or ofagsrevation may not surround เข ie’ af 
ag wellas offences of any Cesertption, but this I do ase. 
that when it is ascertained that a felony ofa particular ki-l 
has boon committed, as that of เน or larceny, it show’ 
be in every instance pundhed with the same penalty! leart 
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tae fury to detormi. its extent within the limits fixed by law; i 
au? I insist that the forfeiture of political rights should ful- 
โก ก ภิ ท ล | conviction as an absolute and unconditional legal re- 
cat, It will not do to object to the proposition here announ- 
ed, on the ground that the felon may hereafter reform, and. 
iiachr restore himself to the digusty and just sentiments of 
กั น ชา ว arb uanfending citizen, anl make himself worthy of 
g variicipation inthe อ บ ก ร ล of the State. If reformatim be 
pesible, waich I aduit, it wil be impossible for the jmy at 
to time of the trial, to forsee when, and to what extent it 
wilocerr; and conrequently the jury cannot tell when, if ever, 
Jw should be allowed to exercise his political iiohts. Tf the 
fin อ ไน ห มู น ever reiorn and become adin a good citizen, it 
Whe i: the power of the Legislatvre to restore to him, the 
fed enjoyvments of his politieal righcs, which, if pioper, would 
ฝั้ น ไ ป ว ร ไอ ค ล be done on a petition for that purpose, signed by a 
seient ท ร ท ง ไว ง of wyri ht citiz ns to attest beyond doubt his 
wkamietion, aad retum to the plineiples and sentiments of a 
goal citizen, This is surely the betta rule and the jmy 
sould heve no power over the steet, 

ARTICLE 77, page 15, proviles that, “where it appears by 
patou the trial of a cause that the offender was, at the time 
utne e umission of the offence. net over the age of seventeen 
yeus, he shall be sent to the Hous? of Coireetion in all cases 
Whose a person over that age world b> Hable tolmprisonment 
in the penitentiary for the same offence,” The p iucipie ia- 
sewed in this enachueat. cannot be harmonized with the prin- 
tiene which Ties at the foundation ofa provision bofox noticed, ` 
Wich provides that no peson shill ba praishe | for an act as 
แน offence, committed before he was uine ve us of age, nor be- 
fore h> was thirteen, unless it shall appear by proof thit he 
haul diseation suficient to “ualerstund the nature andilegal- 
iy of the act” This enietuient asswaes, that all persons at, 
and over thirteen years of age, have discretion sufficient to un- 
dastand the nature aud ieeality of an act piohi ‘ited by law. 
Tt willnct be denied, that this knowledge is the tine test of 


ง 


ค 


l4 


euili—that is, that an understanding -f the natare and ih- 


vility of an act, is the test of criminalty for the commis3o, 
of the act. Then the question arises, why should a distin. 
tion ba made as to the penalty of a given offence between per- 
sons who have 2 knowledge of its nitne and Hlesality? The 
great objectien to the principle is, that persons uf equa: gail 


may necessarily, by foree of positive law, be unequally punish- 


ed. Good guvermment as wellas common justice, demank, — 


that where there is an equolity of offenec, theire should be oq 
equaiity of penalty. Ifthis rule should be abandoned. what 


other resort will be had, to regulate the administration ut ths oo 


eriminal law? Will vou adopt relative position im sueiety, n 
fortune, religion, or 4zoverament, as the standard? AN ina 
moment will soe that either would be most reprehensi}ic, and 
inconsistent with every qinciple that lies at the foundation: 
our society ard goverment, Neither will do, The whi» 
subiect must rest on the abstract questi m oi guilt, which car- 
tot In morals, or well regulated law, exist in the absence ar 
sufficient discretion to understand the nature an] illegality ot 
the offence. It will be seen that th: question of the age a 
whieh a person should be conclusively presumed to ip rid 
enough to have that knowledge of righiand weong which should 
subject him to the pen :Hies of the law is net cuematter unter 
consideration, but if is as to waether after thit knowledge 2 ะ 
foun] to exist, all offenders should be 0 yually punished. Ant 
now it is insisted that the Code in the provision last reiia 
to, by enacting that the prosecution should take the Iurthe: 


of proof to show the existence of this knuwledye in the caset 


persons tuvler thirteen years of age, asstimes as a fact that tf 
ter that aze the defendant may have this knowledge, es isd» 
monstrated by the fact that after that age he is nat cllowel 
to show a want of such knowledge, unless he ean establish hs 
insanity. Then asnuificient knowledge of right and wrong be 
ing the true test of guilt, and the code assuming that it exists 
after thirteen years of age, how canthe provision neqgualizing 
the pualshinent of offences as to persons waler and over ser 
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enteen years of age,be justified? Surely it cannotbe done ur- 
on any well founded principle. The one or the other of tha 
enactments must be wrong, <All that I assert is, that aft 
the law conclusively assumes capacity to commit a crime, it 
should make no distinction between offenders, further than +> 
alow the jury to pass upon the circumstances of aggravation 
wofmitigation, connected with the commission of the offence. 
The conclusion is that, in the case of two persons who hove 
legal capacity to commit a crime, when they are indicted fy 
the same offence, it is unequal and unjust tosend one tu the 
penitentiary, and the other to the House of Correction, yen- 
alties altogether different in hadship and degradation, Let 
the law have equal bearing on all subject to it, be equally ad- 
ministered, and then public justice will be certain 

The whole subject of the Penitentiary would be passed 
over in silence, but for one subject which it suzzests—thet of 
sdlitary confinement for lite, which, being presented in tois 
connection, may as well be discussed here as elsewhere. I+ iy 
this mode of punishment aud not the place of inflicting i, that 
s ohjectionable. Then the question is, should the punishment 
of any offence be solitary confinement for life ? The fair gis- 
cussion of this, as of all other subjects, requires thet getan 
general propositions or premises should be admitted. AL vill 
admit, that Legislative enactinent, or a human law, can have 
ho power over man’s relation to God or eternity. In this res- 
pect, man is abore all human law and enthely beyond i 
trol, It cannot effect his future state or his condition there, 
Itis impossible to legislate man into or ont of heaven, These 
are matters resting altogether between him and his God. Ane 
other proposition to be admitted is, that it is right In some 
cases to inflict capital*punishmentasa penalty, Asa que-cion 
of existing law, this will not be denied, for the legislation of ovr 
government, from its foundation to the preseut time, the Code 
included, in some instances has affixed capital punishment t> 
some offences. These propositions beingadmitted, and neither 
of them will be denied, the abstract right to inflict capital 
punishment in any case, is not the questicn involved in this 
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dh mssion: but che question is as tg the cases in which it shoud 
le โท น ว อ ย์. 

N av, on what hasis shall the line of distinciion be' dram, 
bey on onesto deule which should be punished with death 
eriwhivh aot?) The only answer is, that when the offence i 
soins in its nature aul circumstances, that ‘he offal. 
forwits his rights among men, and ought to be withdrawn te 
: . ป ร from all Ipiman society and perpetually incarcerated in 
SEY ก ameni, he shoukisuffer death: for the crave is 
te ouly piace of solitary confinement known to rcason, nature, 
or the Rew vf Gul Contemplate the condition of a man in 
<diary ey itinement, and discover, If yor ean, any beneficial 
net to be aceomplisned 2 Can he there achieve any goal 
ro kinel? Will the sad knowledee of hisseehided, door: als d 
acto ไป ร ย แล ค ก ห ม ใช ้ โอ ก console him, or his anxious solicitude fe 
los wit, Childien, or former fiiends, ef whom he is not pa- 
i Pe to awa “0 better his condition, or the heavy bult 
Ls Statin. ainge of his cell door as it opens to alimit hb 
ป ก ก 4 WHR nead amd water as nis aihavnt of lite be less than 
aage Ea? Ja all th se points of view, the heart sickem 
a reoli ron the contemplation, It isthe pengity of death 
haioasa Ty เก ชร รอ, [tisa mere change of mode im producing 
โป» ก ร ย ง 0 lf bitter an l a severe chang. > whieh 6 โก ว า ไป b 

sue basa barbarism ated down ta us from the days ot 
r ceiusal-, Ifaman by great erime rendas himsv if >: 
ง ง 0 ris that i:- should be exchiie fiom the Light of heaveaas! 
4.2. the weld, and the wold irom hin, what interest has l 
bs Js ox whit bencfit is to be derived to others fiom his pur- 
is tient? ile, nor society will gain anything by his refrm- 
an fin he is confined ju solitude for fe. Henceforth, th 
tbl mus remain to hin a barren and cheerless desert waste 
fest to all hone, to all liberty, nothing remains for him bui 
[ร บ ป ด (le penalty of death inflicted by the hand of lingua: 
ry Let hmmanity be heard, and his penalty be change! 
orui ases to that of death, where capital punishment is prope. 
aut in all others suitably modifed, - 
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Article 214 provides that, “ All persons are principals who 
an guilty of acting together in the commission «f an off.nee,” 
The scope and meaning r of this envetia_nt are ascertained and 
ม ิ ห 3! by the subsequent special provisions on the same subject. 
It is a well settled rule of construction that the enumeration 
of particulars, unter a general rule, excludes fiom its operation 
every thing nof specified —thrt { is, that the inelusion of one 
thing is the exchision of another not mention This rule 
ef constructiog is not artificial or arbitrary, for it is founded 
mason au 1 com'non sense, The Code has announced this 
ห ป อ in these words: * In the construction of this Code, each 
general provision shall be controlled by a special provision on 
che same subject, if there be a conflict.’ Is will be admitted, 
ว์ a conflict may arise as well fiom a moditication or enlarge- 
arnt of a general provision, as from a contradictory enactimont. 
fhe result is, that to determine who sustains the relation of 
wineipals to a given offence, 1esort must be had tothe special 
mactinents on, the subject. 

The fist special provision is substantially this. When an 
dence is a ‘tually committed by one person, and another is 

Aent, and knowing his unlawful intent, aids him by acts, or 
ruconrages hin by words, or gestures ; or, not being ‘present, 
Zeps watek so as to prevent his interruption, the one „thus 
aiding, encouraging, or keeping watch, is a principal. 1é will 
w observed, thatin all cases provided tor in this enactm ont,the 
pusons declared to be principals must have, at the time of 
thelr participation in the unlawful act,a knowledge of the ille- 
Al intention of the actual offender; and having this knowl- 
«lge, of course by aiding, encouraging, or protecting him in 
the commission of the act, they show that they possess the 
same unlawiul intent, and are moved by it They are both 
wtuated by the same wicked purpose, and act together in ex- 
ruting it. Identity of motive and union of action, put them 
on the same footing, and make them equally guilty, and they 
should be equally punished, This provision of the Code con- 
tains a principle of onr former law which was well understood 
in its application ag a rule of decision and nothing Js gained 
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by its nevnachacnt except that it is to be found in one mea 
beck in the Bara and shape of an infiextole rule 
The second pro ston is this: ~ Al persons who shall t- 

กา ว า ว ั ท proci uring ail, army, or means of any kind, to assist fy 
th+ garamission of any offence, while others are executing the 

ห อ อ จา avt, and all | parsons who endeavor, at the time ofii tho 
อ. อ ม โล ล ก รง of the offence, to secure the safety br concealment 
cf the offimlers, are principals, and may be cenvicted and 
puuished as such.” This enactment is surely &nsupported 1s 

privet iple, or reason, and it cannot be justified by cither, Unde. 
its operation, a man whose heart was never under the influence 
cf malice or wicked impulse, may he convicted of murder, anl 
rede to suk the penalty of death. The motive. intentin 
xl dlon which prompt the person who may farnish aid, 
grins, Qe.. to the principal offender, are ex: aded entirely, anl 
ere not permitted to be considered in deciding the question of 
ว ได or Inne -nes, er the degree of the เห ร น ห ก ต, Every คา 
tad will a Last that motive and desim lie at the ร ู เท ชม ใ ล ป ั น 
a? Gye ศู น stion of guilt, in all eass of homicide went that is 
suh eases, thoy are indispensable elements of guilt. Shall it 
be sud. thut a man should be capitally punished for takin 
ties Tife ef another when he had no malie in his Pwt. ir 
istutin to dait? Is it true, that aman onght to suffer the 
yalty of death for handing a loaded pistol to another ur 
carolina fizkt, when such were the cireumstances, thet the; 
é qeit to convince every observer, that the ernimme of wanton 
varder was ah mt to be committed by taking the life of th 
person thus ailed, admitting that he, by using the pistol. ant 
thereby killing his vietin, makes himself a cold bladed mur- 
Ror PO This may be illustrated, Suppose, ญ yonun m ia 
mpany with his companions, assails one of them with 

Ct cates ats hia scverely, and covers himself with his blood 
While th contest is still pending, the father of the ล จ ส า ป ล ย ก 

anisses aml the son, without giving the last tim: for consid- 
Cti ny appenis to hin for aid, saying that his adversary is 
ec wd, has stabbed, and will kill him, if he is not firnisiel 
เง fe ง af nelas defence, and others join in 4. 
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pool, and assis Die father of the tinth of the sows state- 
ruts. The father honostly believi ing these things to be nue, 
paves an. ใบ ป บ บ ไธ lis son a pistol, and he kills his adversary. 
ขุ น ส เก isevidently guilty of muder, and should suffer the 
pehy of death, But is the fatuer a mucderer, and ought he 
tous the same penalty? Barely not, for he acted wader a 
sane! cheunptauces thet would have eontrolled the action 
of แฉ man thus situated; his sole object being to enable his 
ato detent himself against an unprovoked and deadly at- 
เล the provision of the Code under con- 
ล น ง ธง, the swil: of the son world attach to the act of the 
tar 5 and RT uld be a puncipal, for he engaged in 
ye ง ร ก ด, and did procure aid to assist in the commission of 
weet, wal bis rev ns and motives have nothing to do with 
the qu sion of his wilt Let the candid reader remember 
that th > Cole requhes cach of its enactments to ba construed 
ส ว ไม้ ส ต to the elear import of the Jancuese, in which it is 
witten, and he canot eseqpe from the view taken, that those 
ithe provis 2 quieted, declawed to be principale, are guilty 
a, the offence committed by the actor, if they merely engage 
a poaring ail, or means of any kind, to assist him, regardless 
of Gnir reasons an limot ives, although tiy be sus h as “would, 

sl ทท ไอ ต tho existing cirevunsiances, ง to them, ought 
th the astion of the most law abiding and upright citi- 
ย a hi is por บ ก 0 อ ล ะ ล ง ร 9 Wa ล os 1 ง to make a man 
th Ki ก ไจ 086 i 2eree in the ans and desi zns of the 
ร 0 อ ง ห ง ไจ if he ne nud engaze in procuring aid, whatever 
shave been his prompting motive. 

The radical error in the provision is, that it makes the man 
Way engages in procuing aid gnilty as a principal, in the ab- 
Sae of a knowledge of the unlawful intent of the actor and 
of illegal intent in himself. This knowledge, or this personal 
at mast exist before a man in morals or well founded law 

tan he ก principal ร ถา ม ไอ ข้ อ บ , No recognized rule of construc- 
tion eon be applied to relieve this provision of the error, for it 
is inambiguons and must be construed according to the plain » 
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rataning of its languags, and there is no viher enactment 'y 
อา ย ม ร ด # with it so as to enlarge or modify it, 

The third provision makes all persons principals who can. 
ๆ person who cannot be punished to conrmt a crime, and ey 
those whe commit an injwy upon the p son or property q 
another by any indirect means, with intent that the injey 
should result, 

The fourth provision provides that pannes who advise + 
neree to the commission ofan offenee, and are present when it 
iy committed, are principals whether they aid o1 notin the w- 
lawful act. i 

The Code has made no distinction Leiween priacipals i 
known to our former law. The degree of their guiltyys usin: 
by their connection with the illegal acto lunver divides th» 
into principals in the first and sevontl degree, This is a pte 
iy distinction, and it should exist. Moen who concur in u 
same result, may be altogether difkrently cirenms!tanced h 
respect to the transaction, and may be pre.apted by thre: 
motives and ast diferent parts; and by their conduet ths 
should be judged. But having gone far enyugh to be primi 
pals, they can only be thus judged by observing the distinetie 
between principals in the first and second decree, This ds 
tinction is founded in justice, reasun, and morality, and the lav 
should recognize and enforce. it. 

The Code aflixes to a vast number of felonies, altemeth- 
penalties—that is, it is left discretionary with the jury, tod: 
cide whether many felonies shall be punished by fine, impri- 
onment in the penitentiary, or county jail. One of the man | 
examples of: alternative penalties to be found in the Codefwil 
be given, It is unnecessary to enumetate all, as one will iw 
trate the whole. In-Article 254, it is enacted that, “If ar 
officer named in the preceding Article, shall aecept a bribe » 
uffered, he shall be punished by confinement in the penitentiam 
not exceeding two years, or by fine not exceeding two tho 
sani dollars.” Article 76, provides that, “ Whenever, by ไห 
provisions of this Code, the penalty for an offence, is confit 
ment in the penitentiary, or fine as an alternative, it shall k 
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ane ต ู ไค ง ร ง ไอ ง of tha jury to sub-titute imprisonment inthe 
(ร ณั jail, instead of the penitentiary, It is needless to say 
Hot the ง ณะ are authorized by this Article, to substitute ha- 
piisonment in the jul, iustead of the penitentiary, in all cases 
veon the penalty i» dine or imprisonment in the penitentiary : 
anl that in sth cases, the jury, at their discretion, may im- 
pee either of three penalties, each being enthely difluent from 
ie other in hardship and degradation, 
Now, it is insisted that alternative penalties, especially in 
ves of felony, are unfounded in principle and justice, and. 
ก า ย they cannot be justified by citer, The vast power thas 
waferred on Juries, is vay object tinnable, It is at war with 
ths theory of vu government, and the constitutional division 
mits nowers, Ib transfers to the jury, legislative powei. 
whieh ean only be sately exergised by the legislature, It Dbe- 
1 ags to the law naking department of the government to de~- 
qre What Shall be an offenee, and allix to it the proper pun- 
hannt. The rights and liberties of the people, proteeted as 
tear, by tr constitution, can only Le endangered by laws 
wakeh may be wis yuaily administered. A moment's reileciion, 
wil show to the candid mind, that a exiininal law cannot be made 
uirm aad equal in its bearing, without aflising to each ot- 
Tie a penalty gortain and fixed in its nature—without clas- 
en ing offences avcorling to their moral quality, or the quan- 
ity of evilinvolved in their commission, and atlixing to each 
a t particular elias, a punishment commensurate “with the 
tupitude of the crime. To illustrate: After deciding that 
Lbary isan offenea, which in ongease, should be punished hy 
taprisonment in the penitentiary, the whole question is set- 
ted, for bribery is bribery, wherever and by whomsoever it 
my be committed: aud it should be punished as such, andthe 
in y should have no power to punish the offence in one case 
wiu one penalty, and in another with a penalty altogether 
din nt in its nature and character, Itis the intrinsic quali- 
~ Of an act, that should causeits commission to be made an 
of nee anil indicate i its punishment; these qualities are as well 
kauwn before, as arter the act is committed; and therefore, it 
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is wholly unnecessary to delay until after en vilence is ery 
mitted, to decide what penalty should be inflicted on the x 
iender; for all the knowledes essential to this exists pricy s 
the offence. Then the argument founded un the supped 
superior information af the jury, who hear tne testimony, x 
to the punishment to be inflicted for a given erime, falls tote 
ground. The testimony only infurms them that the cimes 

een committed, and of the circumstances under which Iter- 
eurred, While it is urged that the jury should have ท ด [ป ตะ 
to do with the character of penalty to be inflicted, it is adn 
ted that the circumstances of ageravation or of mitoan, 
surrounding its commission, ought to be considered by the jr > 
to decide the extent of the penalty within the lowest eni 
highest limits fixed by law, for justice requies it ‘To tis 
end, the legislature should affix to excheffence its properpn- 
ishment, restricting the jury within the lowest and hichestex- 
tent of the penalty thus prescribed, and not give ‘them i 
discretion to decide which of the three different penal: s 
should be inflicted for a particular crime and อ ไล ด full disa = 
tion tọ determine the extent of the penalty, which they my 
select, provived they do not exceed the highest amount of 
punishment preseribed. The circumstances of the case, afer 
is is ascertained as a fact, that a given aiae has been cou- 
nitted, have nothing to do with the nature of the evims, or i 
the penalty, Their whole office is, to regulate the extent D 
which a penalty of a fixed nature and char 0 er shall be im- 
ficted—to mitigate or acgravate the crim>. 

Laws which preseribe alternative penalti s, are in pimi N 
if not in fact, ex post facto. To prevent e law from beins» ~ 
pest facto, it must not only be enacted before the commissiin 
of an act prohibited by it, to subject the actor to punishmu:., 
but it must also prescribe the penalty to be inflicted. Iss 
undoubtedly true that the penalty of an act must be preser- 
hed before the act is done, or it cannot be inflicted. Thee. 
izen must be informed what he is to suffer, if he violates th: 
law, or he cannot be punished. Is a person who commits ti 
offence, mentioned in Ant. 254, informed by it, what penal y 
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jsaffixed toit? Hemay be sent to the penitentiary for one 
day, or any other length ‘of time not exceeding two years, or 
ha may be imprisoned in the county jail one minute, or for 
cay period of time not exceeding two years; or he may be fined 
m cent, or any other sum not exceeding two thousand dol- 
las. Is this in any just or constitwtionil sense, preseribing 
te penalty of an offence 2” Penaliies as different as day and 
night my be inflicted, and no man can forsee how, or in what 
mmur, die offence will be punished. In principle, does not 
this uncertainty involve much that is objestion2vle, in an ex 
past facto law? Anil does it not participate lars ay, the na- 
tue and character of such a law. 

Alternative penalties are objectionable, also, fora very prac- 
tical season, which must have fallen under the observation of 
every lawyer, and every citizen who has paid much attention 
to the results of trials in cuminal causes. They must have 
been impressed with the impossibility of securing an equal 
clninistration of the criminal law, in eases where the law 
eave the jury no discretion as to the penalty to be inflicted; 
such being true, in cases where the jury have no diseretion, how 
much the more will it be true in cases where they may not 
only choose between three penaltics, but also determine irs 
xtent. Itis not necessary to Inquire Into the cause of this 
mequality, but knowing that ittexists, it should be removed 
as far as possible. The fact cannot be disguised, tl 1at the pow- 
erful and influential have generally escaped punishment, even 
isthe face of absolute law, regardless of their guilt or the 

rmanitude of their offence. But how much more easily can 
it be done in cases where a jury may assess 2 fine of one cent, 
that should be punished by confinement in the penitentiary 
it years, While on the other hand, the weak and wninfluen- 
tul seldom pass unpunished by the severest penalties of the 
law, except by making their escape before arrest, or breaking 
jailand thus avoiding a trial. I speak of facts as we know 
them to exist, and as belong to public justice. Every effort 
chould be made to render the law certain, uniform, and equal 
in its bearing and administration, which no retiecting man will 
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say can be accomplished, without making the law itself ce- 
tun, fixed, and uniform. This being done, the balance ofth, 
great work must depend on the integrity of juries. It is not 
strange that, when the law fails to protect us, and to opeate 
equally on the powerful and the weak, that we should takeour 
protection in our own hands, and that the weakshould, by eva- 
ding the lew and by furce, when evasion is impossible, put them- 
selves as to the law, on the footing of those who, from power 
axl position, eseape its penalties. This is not imavination, 
Tt is stubborn truth, The law should not be so rame.l as t; 
multiply or augment these evils. It may bedepended onthi, 
fixed and coitain penaltics, and a uniform and equal admin's. 
tration ef the law ean command the respect of the people f 
it, aml sectre its triumph as a rule of action. 

Passing over many matters of detail, belived to be obje:- 
timnahle, the swhiect of Raffles is next in order. ARTICLE 40) 
provides that, “If any person shall establish a raffle, for, or 
dispose by rafio, of any estate, real or personal, exceeding tiv. 
hundred dollars in value, he shall be fined not less than om 
hundred, nor more than one thousand dollais.” There are 
Liimy objections to this enactment, believed to be well founde? 
Disposing of property by raffle, ig a species of gambling, a 
had in morals os card.playing, and would be as pernicious in 
its influence, it it were ay popular and as general a mode w 
gaming, It should be absolutely prohibited, because it por 
seases an inherent evil; it is wrong in itself, and therefore, th 
amount involved, has nothing to do with the question, Nw. 
making it penal, thus to dispose of an estate wnder the valu 
of five hundid dollars, is equivalent to saying that it is righi 
ไก dispose in this way, of property, under this value; for whe! 
is not interdicted is by implication, sanctioned and encouraged 
Tt must be admitted, that if a particular mode of disposing "i 
six hundred dollars worth of property is wrong, it would kk 
eyially wrong to dispose In the same manner of property ¢ 
the value of five hundred dollars, This subject is too phi 
to demand elucidation. But again, the provision is wrons 
hecetise it ean be easily evaded, and will not prevent the ers 
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& man worth a million of dollarsmay purchase property; each 
«stele of which may be necessary to the daily use of the peo- 
pi. and of a marketable nature, but under the value of five 
hated dollars, and hy disposing of it, article at a time, by 
a, will commit no offenee, althongh it may be the oevapa- 
ton of his life. Suppose a man hada thousand horses and 
wee to rafie them all offat once, this would be an offence: 
tat if he should dispose or them oneat a tine, it would be no 
Ance It must be evident to all, that a law so susceptible 
«evasion, etn do little: or no eod, 

Cad playing for money, or anything of value, is made an 
Esmee by the Code, on acevunt of the place where it may be 
Tan The Code enumerates certain specified places, and pre- 
bbits gaming in these places, and no where else. In other 
wads porsons may ass mble atany plaze not mentioned in the 
(nde, and exhwist their passion aad estate in ganling, and the 
aw will not be violated, They will have committed no of 
trein h> eyes of the law, even if thereby their wives and 
ต น ใน ชง should be redlusel t beggary and disgiace, which, all 
ลา จ to บ ว the ordinary, and most general result of that vice, to 
sir nothing of the demoralizing and damning intuence of the 
patio, unon him who indulges in it. These may be regard- 
«1 as harsh an] strong terms to v2 in respeet to this practice. 
Tv are applied to the evil, aid not thos who inlulyge in it. 
Taer is, hera and there, a man whe can addict hims.lf to ga- 
tng. and be honest to his alvorsary in the game, awl spa 
to tuke any alvantag>, not recognized by furness anl integrity. 
Thae is, here and thare, an oak of giant power, that has 
snd unharmed amidst tue storms of heaven; but leok at 
the vast desolation and ruin all around it, produced by the 
ti ivane, which it has withstool. That oak standing alone 
in the midst of surroumling rnin, is but a monument of the des- 
oliting power of the bmiricane. So the man of uncompromi- 
sing honesty and integrity, Aeenstomed to gaming, who ด ร ๐ ด cs 
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its pernicious Influence, is but a monument of the averwhel- 
Prag, prostituting, and degvading power of the practice, The 
น น อ น is, that gaming possesses inherently, a dangerous cvii— 
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a danzeryns view, that dues uo depend for its existenes, n, yy 
time or place. Let the game be played, if you please, vpn 
insu maloin’s top, or in the valley's dep, where an hunn 
eye can ye, and ท ว human ear ean hou, and tae evil—c 
vise will b+ there, with all its power; and the putes wih di. 
perse, having doue ewh other as nich injury, and with ther 
persion for gaming as anih increased as if they bad played ni 
aplice prohibited by the Gode. Th: Codo should have pr 
hibtted gaming, without resar to tue or place. 
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The erine of murder is thus (ใน รั d- by the Code SM. 


7 
hy whvovermeang papetiatal when the office do's ma 
อ ว ร 3 within the definition of any of the homicides wulen en 
enumoreted in the preceding Chapters of this Title.” T 
chiptess reivrral to in this definition, specify the thvums ...- 
ces. under เค เห อ ใจ homicide is no offence, or an offenc> 1 ๐ 65 th 
that of muder, as saown by Art 608, “Murder, is dist 
mulshable from every other species of homicide, vy the w- 
sona of the cirenmstances, which redace tha offmnge ta moi- 
geat huaivide, or manslaughter, or which exenss or potty 
Hho homicide.” This definition is eqnivalent to sying Ur. 
if โม ร แบ อ โป อ is nothing else, it is ร ถา ร ห ไก ร , and the deseripmivi 
of the เห โอ ก อ 6 thus given, is no more cotain then would ™ 
the descripti m of a paticalu substance, if it should b> seid; 
that if it has no other color, and it is not perfectly tronset- 
runt, itis black. Tn the one instance, what idéa of murda) 
vou derive from the de@uition, aml in the other, what Reo 
iavtion of color do yon gain from the desaiption ต [tis as 
parent that the inquirer cannot be Informed as to what mun vr 
is, until he knows the whole law on the subject of hamut, 
anl that all of the kew that belongs to that subject, is inve- 
ved in its dednition, The definition of murder given in te 
Code, rayuiies the considaation of so niuch ectreneous ma 
ter, and is so general and uncertain in its terns, thit the G*- 
zen never can understand it, and that lawyers aud judges © 
not agrey about it, until the Supreme Court shall have ว ิ น 
ifs mining and given fmin and outline te if by a susu 
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number of decisions to expound the whol> subject, and eos- 
pine all of the Clements, or lanie Lents necessary to constituie 
fhe offanee, The dfnition of minder is butthe enumeration 
af the ingredients of the offn-e This has already been dene 
by a long seevession of ages, with such brevity and clearness, 
Mat non eould fail to ners tand 1 โบ Et has entered into ent 
ก า ร ม 0 dhetiona ries, ล aml the s‘hool boy knew what music: 
wis, Bat where is the lawyer or judge, who can take the 
Uhle as Lis nide, and tell with corta iniy, wint mudes is ? 
After the Sapreme Cotr. shall havo framed a demtio of 
arielen, We si hill know and as.ee what it is butnot until tuen. 

Pag provisions of the Code, regulating the trial and puuisus 


arat of those indieted for mnder, if possible, are more obi e 


imbie than those defining the offence. Any. 609 provides 
that, “The jary, in every ease of murder, will regulate the 
pushin nt ezcording tu a a esti mate cf the heinonsres of 
the orface.” Now, it is truo, that murder, in one instance, 
nay show a Groater degiee of pravity and cruel malice, than 
: wtiher, but the only safe and mue way to draw the distincti m 
hstween them as to the penalty to be inflicted, is, by the lew, 
lividing the erime into murder in the first ae second de aren, 
anl affixing to cach a certeinand well defined penalty, Mm- 
der is always murder, and can never be anything else, and dit 
fring only with reference ta the eirenrastaneas of its communis 
Sim, it is not susesptible of division into but two classes, each 
af which isso suscptibls of a fixed, and cainin definiti ก ู 

tht the degree of guilt, Involved, and ‘the penalty, ought to oe 
resnlated by 1 aw, ‘and not left to the juv. Forin the jaw, 
there ean be justice and certainty, but in the opinions of men, 

ivgardless of the circumstances under which they may Le 
Veoh toretner, and the subivet upon Which they are to avt, 
thare will be diierenees, unless their deliberation should ] ๒ 


governed by prescribed rules The jury are authorized to 


mider the condition of the person murdered. Whet dox 
ihe condition of the person ayrdered, as used in this conne- 
tion, mean? This is a proper question, for the provision is to 
bo const ued according tə the plain import uf the In» 
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toyed, and soes to give it effective operation asa lay, 
is a count rule of constiuction, and it requires each en- 
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tiiwat on the same subject, to Le construed with ณ์ 6 พ ก 
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t o very other, when such reference is necessary to give thm 
22 treet. The other provisions, specifying what the jury mw 
ด sider in cases of murder, aie these; “The means uscd to 
ente tha billing, and the dexec of cruelty displayed hr the 
mason Guilty thereof” This allows the jury to judge the 
ก ล า ก, from all the lights thrown upon it by the nature, charac- 
เฉ ate ind of agency empl yod te produce death, aud the 
saner and cireumstances of its use. “The purpose for witch 
hemicide is committed.” This authorizes the Jury to cor- 
“ all ihat belongs to the motive, design, and intention 
whet nh prompted the act. “The relationship between the 
«fender and the person killed.” This permits the jury to 
leh to the connection, existing between the parties, to te 
fonsaction, if any subsisted. The time and ไป ส ถา ง md the 
virevinstances attending the cmnmission of the terce, ถา น 
uny en every chicumstcnce tenting to show the degree w. morl 
tiwpitnde attached to the offenc ‘a, and the influence of its pa- 
p.tiztion upon society, by reason of the peculiar charactess:- 
โป ร attending the casa This provision is ษา ว comprel.cns:re 
1 Leneral that, wader it, the jury may inquire into every 
fuozemnected with the thue and place, all the circumsta- 
cos sun mading the transaction, and its influence npon societ. 
Nov, in view of these provisions, the question is again 
xe Lawhat is the scape ล ท 1 meaning of the enastment under 
dis: sion ? “The condition of the person murdered” It 
inst mean his personal con lition including his rank, or poi- 
tiny in society, and fortune. It will admit of no other ccn- 
swam E is the plain impert of the language used. Evy 
"Mrastanes, besides the personal condition of the parts 
kii 1, thet ean have any bearing upon, or connection witha 
case Of murder, is authorized to be considered by the oth 
«nctments quoted, and if this is to be so construed as to giù 
i : naning different to that of all others upon the same su 
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juct, end make it effective, the construction is inevitable. 14 
‘nant relate to the external condition of the man, foi all thin: + 
besides this are elsewhere provided for, and a man’s ก ร ะ ไก ร า ยะ 


zt 


em htion means his situation in lize. In other words, it is bis 
raas and position in suciety, and the demere of his fortun 2--- 
his situation in respect to these things. And accoding > teu 
Code, these extraneous matters are to be considered in ti 
punishment of a murderer, but the effect to be given tu thes 
tha Code does not inform the citizen or the jury. Supp ce 
two men who are equally maal and wright as citizens, 1 it 
in widely difeiont conditions, should be mmidered under ti > 
sume circumstances, shali thej Juny conv.ct tas defendant wn: 
kiled the man in a good condition, to be henged, and the de- 
fondant who killed the men in a bad อ milition, to be sent te 
the penitentiny for th.ee years, or shall the jury reverse tay 
penalties ® Is is at their disnetion, They are lefts withon 
guide, or restraint to give what effec. they see proper to... 
condition of the person kHled, or the puni.ament of th 
offender. The erime of mider my be punisacd by either e 
three pen. vities—de ith, solitary confinement in the penitentiar- 
for life, or confin ment in the penitentiary to ‘Tabor Pow 
term of years, not less than three nor more than fifteen. 

Such are the provisions of the Code, defining murder, regu- 
lating the province of th huy in trials on indichaents for the 
offence, and affixing ity punishments, Itimst beapparent ts 
all, that weakness and uncertainty pervade the whole law on 
the subject. There is no power or inflexible certainty in ic 
It may be bent and twi-ted at the pleas we ut those whe d, 
ห ล ะ wisn to see if enforced. In regions where the people we 
determined that law snall be administeral, murder miy be 
properly punished. But in sections where they are indifferent 
about it, or opposed to it, the vilest muiderer may be sent ร ู ก 

the penitenciary for three vears, Ii is strange that juries 
should be left without legil restraint to such latituda, in. cases 
of so much magnitwie. One man may be hanged, and anoth- 
er, equally guilty, sent to the penitentiny for ‘three years, 
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Fh- pav on the mtujeet uf iiirler can and ought to be cortain 
Itir: ae eo: the greatest echtainty. 
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